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Dear Bruce  

You will know from the Government’s Legislative Consent Memorandum on the Trade Bill, 
which was lodged in the Scottish Parliament on 20 December, that the Scottish Government 
is not able to recommend that Parliament give its consent to the Bill, as it is currently drafted. 

As with the European Union (Withdrawal) Bill, a particular problem with the Trade Bill is its 
failure to reflect the principles of devolution. In particular, the Trade Bill places constraints on 
the Scottish Ministers’ ability to act on all devolved matters by placing restrictions on how 
they can exercise the powers in clauses 1 and 2 to make regulations.   

In addition, the Trade Bill also establishes the Trade Remedies Authority which, although the 
functions of the Authority will be reserved, will undertake trade remedies investigations 
across the UK.  We therefore believe that it is important that Scottish Ministers and Welsh 
Ministers should have a role in the Trade Remedies Authority. 

The Scottish Government has been working with the Welsh Government to prepare a set of 
amendments to the Bill which would, if made, turn the Bill into one that properly respects 
devolution and ensures that the Scottish Parliament and the National Assembly for Wales do 
not have their competence restricted by EU withdrawal. 
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These amendments are attached, along with a note that summarises their purpose and 
effect. Keith Brown, Cabinet Secretary for Economy, Jobs and Fair Work and Ken Skates 
AM, Cabinet Secretary for Economy and Transport in the Welsh Government have written to 
the Secretary of State for International Trade with a copy of these amendments.  

 
 
 
 
 
 

MICHAEL RUSSELL 
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THE PROPOSED AMENDMENTS TO THE TRADE BILL 
 
REQUIREMENT FOR CONSENT OF SCOTTISH MINISTERS OR WELSH MINISTERS IF 
MAKING PROVISION WITHIN DEVOLVED COMPETENCE 
 
As currently drafted UK Ministers’ powers to make statutory instruments under clauses 1 and 
2 of the Bill could be used to make provision in policy areas which are the responsibility of 
Scottish or Welsh Ministers.  The Scottish Government and Welsh Government 
acknowledge that there may be circumstances justifying amendments to laws in devolved 
areas being made on a UK-wide basis, but they consider that this should only be possible 
with the consent of the devolved administrations. 
 
Proposed amendments 1 and 2 would mean that UK Ministers would be required to secure 
the consent of the Welsh Ministers or the Scottish Ministers, before making provision which 
would be within those Ministers’ devolved competence.  Devolved Ministers would then be 
accountable to their legislatures for any decision to consent to the UK Ministers legislating on 
such a basis. 
 
REQUIREMENT FOR CONSENT OF SCOTTISH MINISTERS OR WELSH MINISTERS IF 
EXTENDING THE POWERS PROVIDED IN CLAUSE 2 OF THE BILL 
 
The powers provided in clause 2 of the Bill (Implementation of International Trade 
Agreements) are sunsetted to 5 years after the date of withdrawal.  However, that can be 
extended by the UK Government, with the approval of both Houses of Parliament, for further 
periods of not more than 5 years at a time.  We believe that there should be a requirement 
for the UK Government to consult the Scottish Government and Welsh Government before 
altering the powers of the Scottish Government and Welsh Government in this way.   
 
Proposed amendment 3 would mean that UK Ministers would be required to consult with 
the Welsh Ministers or the Scottish Ministers, before extending the powers in clause 2 
beyond 5 years  
 
REMOVAL OF CERTAIN RESTRICTIONS AND CONSENT REQUIREMENT  
 
As currently drafted, there are a few restrictions placed on devolved Ministers’ use of the 
powers in clauses 1 and 2 of the Bill which are not placed on UK Ministers.  Schedule 1 
provides that Scottish Ministers and Welsh Ministers cannot use their powers in the Trade 
Bill to modify any retained direct EU legislation, such as EU regulations, or to make 
regulations that would create inconsistencies with any modifications to retained law that the 
UK Government has made, even in devolved areas.  Schedule 1 also sets out scenarios 
where the consent of the UK Government is required in certain circumstances before making 
regulations under clauses 1 or 2.  Those circumstances are where such regulations are 
commenced prior to the day of withdrawal from the EU, or where they make provision about 
any quota arrangements or are incompatible with any quota arrangements made by the UK 
Government.   
 
We believe that, as a matter of principle, devolved Ministers should have the same powers in 
respect of matters falling within devolved competence as UK Ministers are being given. 
 
Proposed amendment 4 would remove the restrictions placed on the Scottish and Welsh 
Ministers’ ability to amend directly applicable EU law incorporated into UK law, bringing the 
powers into line with those being given to UK Ministers. 
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Proposed amendment 5 would replace requirements imposed on Scottish and Welsh 
Ministers to seek UK Ministers’ consent in certain circumstances with a requirement to 
consult UK Ministers before making certain types of provision. 
 
ROLE FOR DEVOLVED AUTHORITIES IN THE TRADE REMEDIES AUTHORITY 
 
Although the functions of the Trade Remedies Authority will be reserved, it will undertake 
trade remedies investigations across the UK.  We therefore believe that it is important that 
Scottish Ministers and Welsh Ministers should have a role in the Trade Remedies Authority. 
 
Amendment 6 would require UK Ministers to secure the consent of the Scottish Ministers 
and Welsh Ministers to one non-executive member each of the Trade Remedies Authority. 
 
 



 

The Scottish Parliament, Edinburgh  EH99 1SP 

www.gov.scot 
  

 

TRADE BILL 

1 Clause 1, page 1, line 15 at end insert― 

 

 “( ) No regulations may be made under subsection (1) by a Minister of the 
Crown, so far as they contain provision which would be within the 
devolved competence of the Scottish Ministers (within the meaning 
given in paragraph 7 of Schedule 1), unless the Scottish Ministers 
consent. 

 ( ) No regulations may be made under subsection (1) by a Minister of the 
Crown, so far as they contain provision which would be within the 
devolved competence of the Welsh Ministers (within the meaning given 
in paragraph 8 of Schedule 1), unless the Welsh Ministers consent.” 

2. Clause 2, page 2, line 40 at end insert― 

 

 “( ) No regulations may be made under subsection (1) by a Minister of the 
Crown, so far as they contain provision which would be within the 
devolved competence of the Scottish Ministers (within the meaning 
given in paragraph 7 of Schedule 1), unless the Scottish Ministers 
consent. 

 ( ) No regulations may be made under subsection (1) by a Minister of the 
Crown, so far as they contain provision which would be within the 
devolved competence of the Welsh Ministers (within the meaning given 
in paragraph 8 of Schedule 1), unless the Welsh Ministers consent.” 

 
Explanatory statement 
 
Clauses 1 and 2 provide powers for UK Ministers and Ministers in the devolved 
authorities, within devolved competence, to make regulations to implement the 
Government Procurement Agreement and to implement qualifying international trade 
agreements.  As drafted, they would enable UK Ministers to make regulations that 
deal with matters within the competence of devolved authorities in Scotland and 
Wales.   
 
Amendments 1 and 2 ensure that the consent of the Scottish Ministers or Welsh 
Ministers is required before any such provision is made. 
 
 3.  Clause 2, page 3, line 3 at end insert— 

 “(10) No regulations may be made under subsection (8)(b) unless the 
Secretary of State has consulted with the Scottish Ministers and the 
Welsh Ministers.” 

 
Explanatory statement 
 
Clause 2(8) sunsets the powers in clause 2 to 5 years after the date of withdrawal.  
However, that can be extended by the UK Government under review, with the approval 
of both Houses of Parliament, for further periods of not more than 5 years at a time.   
 
Amendment 3 ensures that there must be consultation with the Scottish Ministers or 
Welsh Ministers before any such extension. 
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4. Schedule 1, page 7, line 24 at end insert― 

 “(4) This paragraph does not apply to regulations made under section 1(1) or 
2(1) by the Scottish Ministers or the Welsh Ministers.” 

 
Explanatory statement 
 
Schedule 1, paragraph 2 provides that Scottish Ministers and Welsh Ministers cannot 
use their powers in the Trade Bill to modify any retained direct EU legislation, such as 
EU regulations, or to make regulations that would create inconsistencies with any 
modifications to retained law that the UK Government has made, even in devolved 
areas. 
 
Amendment 4 gives the Scottish and Welsh Ministers power, by regulation, to amend 
direct EU legislation that forms part of domestic law on and after exit day in devolved 
areas. 
 

5. Schedule 1, page 8, line 5, at end insert— 

 “(4) This paragraph does not apply to regulations made under section 1(1) or 
2(1) by the Scottish Ministers or the Welsh Ministers. 

Requirement for consultation in certain circumstances 

 
[ ]   (1)  No regulations may be made by the Scottish Ministers or the Welsh 
    Ministers acting alone under section 1(1) or 2(1) so far as the 
    regulations are to come into force before exit day unless the 
    regulations are, to that extent, made after consulting with a Minister 
    of the Crown. 
 
   (2) No regulations may be made by the Scottish Ministers or the Welsh 
    Ministers acting alone under section 2(1) so far as the regulations 
    make provision about any quota arrangements or are incompatible 
    with any such arrangements unless the regulations are, to that extent, 
    made after consulting with a Minister of the Crown. 
 
   (3)  In sub-paragraph (2) “quota arrangements” has the same meaning as 
    in paragraph 3.” 

 
Explanatory statement 
 
Schedule 1, paragraph 3, currently requires that the Scottish Ministers or Welsh 
Ministers must obtain the consent  of the UK Government in certain circumstances, 
before making regulations under clauses 1 or 2.  Those circumstances are where such 
regulations are commenced prior to the day of withdrawal from the EU, or where they 
make provision about any quota arrangements or are incompatible with any quota 
arrangements made by the UK Government. 
 
Amendment 5 replaces the requirement for the Scottish and Welsh Ministers to obtain 
the consent of the UK Government in these circumstances with a need to consult 
before making such regulations. 
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6. Schedule 4, page 14, line 34, at end insert— 

 “(aa) a non-executive member appointed by the Secretary of State with 
the consent of the Scottish Ministers, 

 (ab) a non-executive member appointed by the Secretary of State with 
the consent of the Welsh Ministers,” 

 

Amendment 6 requires UK Ministers to secure the consent of the Scottish Ministers 
and Welsh Ministers to one non-executive member each of the Trade Remedies 
Authority. 

 




